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Environmental Protection Agency § 2.215 

EPA legal office relies to a large extent 
upon the information furnished by the 
affected business to substantiate its 
claim of confidentiality. The EPA legal 
office may be unable to verify the ac-
curacy of much of the information sub-
mitted by the affected business. 

(b) If the EPA legal office makes a 
final confidentiality determination 
under this subpart that certain busi-
ness information is entitled to con-
fidential treatment, and EPA is sued 
by a requester under the Freedom of 
Information Act for disclosure of that 
information, EPA will: 

(1) Notify each affected business of 
the suit within 10 days after service of 
the complaint upon EPA; 

(2) Where necessary to preparation of 
EPA’s defense, call upon each affected 
business to furnish assistance; and 

(3) Not oppose a motion by any af-
fected business to intervene as a party 
to the suit under rule 24(b) of the Fed-
eral Rules of Civil Procedure. 

(c) EPA will defend its final confiden-
tiality determination, but EPA expects 
the affected business to cooperate to 
the fullest extent possible in this de-
fense. 
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§ 2.215 Confidentiality agreements. 

(a) No EPA officer, employee, con-
tractor, or subcontractor shall enter 
into any agreement with any affected 
business to keep business information 
confidential unless such agreement is 
consistent with this subpart. No EPA 
officer, employee, contractor, or sub-
contractor shall promise any affected 
business that business information will 
be kept confidential unless the promise 
is consistent with this subpart. 

(b) If an EPA office has requested in-
formation from a State, local, or Fed-
eral agency and the agency refuses to 
furnish the information to EPA be-
cause the information is or may con-
stitute confidential business informa-
tion, the EPA office may enter into an 
agreement with the agency to keep the 
information confidential, notwith-
standing the provisions of this subpart. 
However, no such agreement shall be 
made unless the General Counsel deter-
mines that the agreement is necessary 
and proper. 

(c) To determine that an agreement 
proposed under paragraph (b) of this 
section is necessary, the General Coun-
sel must find: 

(1) The EPA office requesting the in-
formation needs the information to 
perform its functions; 

(2) The agency will not furnish the 
information to EPA without an agree-
ment by EPA to keep the information 
confidential; and 

(3) Either: 
(i) EPA has no statutory power to 

compel submission of the information 
directly from the affected business, or 

(ii) While EPA has statutory power 
to compel submission of the informa-
tion directly from the affected busi-
ness, compelling submission of the in-
formation directly from the business 
would— 

(A) Require time in excess of that 
available to the EPA office to perform 
its necessary work with the informa-
tion, 

(B) Duplicate information already 
collected by the other agency and over-
ly burden the affected business, or 

(C) Overly burden the resources of 
EPA. 

(d) To determine that an agreement 
proposed under paragraph (b) of this 
section is proper, the General Counsel 
must find that the agreement states— 

(1) The purpose for which the infor-
mation is required by EPA; 

(2) The conditions under which the 
agency will furnish the information to 
EPA; 

(3) The information subject to the 
agreement; 

(4) That the agreement does not 
cover information acquired by EPA 
from another source; 

(5) The manner in which EPA will 
treat the information; and 

(6) That EPA will treat the informa-
tion in accordance with the agreement 
subject to an order of a Federal court 
to disclose the information. 

(e) EPA will treat any information 
acquired pursuant to an agreement 
under paragraph (b) of this section in 
accordance with the procedures of this 
subpart except where the agreement 
specifies otherwise. 

[43 FR 40001, Sept. 8, 1978] 
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